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I. INTRODUCTION 

Plaintiffs,1 on behalf of themselves and all others similarly situated, by and 

through their counsel, respectfully move the Court for preliminary approval of the 

proposed Settlement set forth in the Settlement Agreement (“Agreement”), 

attached as Exhibit A. 

Plaintiffs, with the consent of Defendants,2 request that the Court enter an 

Order: 

1) granting preliminary approval of the proposed Settlement; 
2) preliminarily certifying, for settlement purposes only and pursuant to 

the terms of the Agreement, the proposed Settlement Class3 for the 
purpose of providing notice to the members of the proposed Settlement 
Class; 

3) approving the form and content of, the proposed Claim Form and Class 
Notice, annexed to the Agreement as Exhibits 1, 2 and 3;  

4) directing the distribution of the Class Notice pursuant to the proposed 
Notice Plan; 

                                                 
1  Dana Potvin, Lisa Bultman, Michael McKarry, David Wabakken, Mohamed 
Hassan, Christina Merrill, Eric Levine, Patrick Donahue, Debbi Brown, Carol 
Radice, Terrence Berry, Amanda Green, David Wildhagen, Katy Doyle, Tashia 
Clendaniel, Hogan Popkess, Kory Wheeler, Harry O’Boyle, Joe Ramagli, Eric 
Kovalik, Charles Hillier, Labranda Shelton, Adam Moore, Tina Grove, Keech 
Arnsten, Scott Carter, Mike Sherrod, Christi Johnson, Mary Koelzer, and Mark 
Stevens (collectively, “Plaintiffs” or “Named Plaintiffs”).  
2  Plaintiffs and Defendants are collectively referred to as the “Parties.” 
3  As set forth in Exhibit A, the Settlement Class is defined as “All present and 
former U.S. owners and lessees of Settlement Class Vehicles, as defined in § I.V. of 
this Agreement, purchased or leased in the United States of America or Puerto Rico.” 
The Agreement further defines “Settlement Class Vehicles” to mean “certain model 
year 2019-2023 Atlas and Atlas Cross Sport vehicles, distributed by Volkswagen 
Group of America, Inc. for sale or lease in the United States and Puerto Rico, which 
are subject to Recall 97GF and specifically identified by Vehicle Identification 
Number (“VIN”) on Exhibit 5 to this Agreement.”  
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5) authorizing and directing the Parties to retain JND Legal 
Administration as the Settlement Claims Administrator; 

6) preliminarily appointing Carella, Byrne, Cecchi, Olstein, Brody & 
Agnello, P.C., Hagens Berman Sobol Shapiro LLP, Goldenberg 
Schneider LPA, The Law Offices of Sean K. Collins, and Lemberg Law 
LLC, as Settlement Class Counsel;  

7) preliminarily appointing named Plaintiffs as Settlement Class 
representatives; and 

8) scheduling a date for the Final Approval Hearing not earlier than one 
hundred and sixty-six (166) days after Preliminary Approval is granted. 

This Action has been vigorously contested for over two years. After extensive 

investigation, in-depth analysis of the factual and legal issues presented, and arm’s-

length negotiations with Defendant, Plaintiffs are pleased to present this Settlement, 

which will provide substantial relief to the Settlement Class. Plaintiffs’ Counsel, 

who have significant experience litigating consumer class actions, believe that the 

benefits the Settlement Class Members will receive as a result of this Settlement are 

eminently fair, reasonable, and adequate, especially when compared to similar 

settlements and in light of the risks of continued litigation.  

Settlement Class Members will receive a warranty extension and the ability 

to claim reimbursement of certain past paid out-of-pocket repair costs. VWGoA will 

extend the New Vehicle Limited Warranty (“NVLW”) for all Settlement Class 

Vehicles to cover 100% of repair or replacement costs, by an authorized Volkswagen 

dealer, of a failed front door wiring harness that was modified and/or installed in the 

Settlement Class Vehicle pursuant to Recall 97GF (the “Recall”), during a period of 

up to 5 years or 60,000 miles (whichever occurs first) from the date that the Recall 
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repair was performed on said vehicle (the “Warranty Extension”). SA § II(A). The 

Warranty Extension applies to all wiring harness-related repairs performed pursuant 

to the Recall, whether or not involving replacement of the wiring harness itself and 

will include any other necessary repair/adjustment to address any warning lights or 

fault codes resulting from or attendant to a failure. The Warranty Extension is 

available to Settlement Class Members without the need to submit claims. 

Further, Settlement Class Members are eligible to file a claim for 100% 

reimbursement of the past paid and unreimbursed cost (parts and labor) of repair or 

replacement of a failed wiring harness (and any diagnostic costs associated with such 

repair) performed by an authorized Volkswagen dealer prior to the Notice Date and 

within 7 years or 100,000 miles (whichever occurred first) from the vehicle’s In-

Service Date. SA § II(B)(1). For repairs performed at repair facilities that are not 

authorized Volkswagen dealers, Settlement Class Members can be reimbursed up to 

$490.62 for repair of one wiring harness and $672.16 for repair of both. Id.  

Under this very beneficial class settlement, Settlement Class Members will 

receive these benefits now without the risks of non-recovery, non-certification, and 

delays in any potential recovery that would be involved in a lengthy and hard-fought 

litigation in which the outcome is uncertain.  
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II. BACKGROUND 

A. THE ALLEGED DEFECT 
 

In this action, Plaintiffs claim that the 2019-2023 Volkswagen Atlas vehicles 

contained a defect in the front door wiring harnesses which could potentially impact 

the electrical system and allegedly manifested in several significant ways. FAC ¶¶ 

1-3, 295. Plaintiffs further claim that Defendant knew of the alleged defect from 

various sources and failed to disclose it to Plaintiffs and the Settlement Class 

Members. FAC ¶¶ 4, 296-327.  In or around March 2022, VWGoA initiated Recall 

97GF, stating the front-door wiring harnesses in Settlement Class Vehicles were 

potentially affected by “excessive micromovement leading to fretting corrosion of 

the door wiring harness terminal contacts.” To address the issue, the recall indicated 

that Volkswagen dealers would check for specific fault codes that are specific to the 

affected wiring harness are present, and, if so, the wiring harness will be replaced 

and secured. If fault codes are not present, the existing wiring harness will be secured 

but not replaced.  

B. THIS ACTION 
 

On March 18, 2022, certain of the Plaintiffs initiated this action. See Mike 

Sherrod, et al. v. Volkswagen Group of America, Inc. (“Sherrod”). (Doc. No. 1). On 

March 25, 2022, other plaintiffs initiated a separate putative class action in the 

District of New Jersey titled Price McMahon, et al. v. Volkswagen Group of 
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America, Inc., with civil action number 2:22-cv-01704 (“McMahon”). On July 19, 

2022, the Court issued an order consolidating the Sherrod and McMahon actions 

under the Sherrod civil action number, and thereafter, on August 5, 2022, Plaintiffs 

in the consolidated action collectively filed a Consolidated Class Action Complaint 

(“CCAC”) against VWGoA, Volkswagen Aktiengesellschaft (“VWAG”) and 

Volkswagen Group of America Chattanooga Operations, LLC (“VWCOL”).  

Thereafter, VWGoA, VWAG, and VWCOL filed motions to dismiss (Doc. 

Nos. 43, 53 & 58) which were granted in part and denied in part. (Doc. No. 69).  

On July 17, 2023, Plaintiffs filed the FAC, which is the operative complaint, 

seeking alleged economic loss under claims sounding in breach of express and 

implied warranties, violation of various state consumer protection statutes, and 

common law fraud. 

 On July 28, 2023, the Court granted the Parties’ joint stipulation to dismiss 

VWCOL from the action without prejudice. (Doc. No. 76). On September 13, 2023, 

VWGoA and VWAG filed a motion to dismiss the FAC, which Plaintiffs opposed 

on October 27, 2023, and which the Court administratively terminated without 

prejudice on December 14, 2023, on consent of the Parties. (Doc. No. 77, 84 & 94).  

C. INVESTIGATION OF CLAIMS AND DISCOVERY 
 

Prior to filing the complaints discussed above, Plaintiffs’ counsel conducted 

a thorough investigation into the instant claims and allegations. While the motion to 
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dismiss remained sub judice, discovery commenced. (Doc. Nos. 78 & 79). 

Defendant provided information on class size, the state of the Recall, the fixes 

implemented for the alleged defect, their effectiveness, and the reach of the Recall 

program.  

D. SETTLEMENT DISCUSSIONS 
 

After the Parties had an opportunity to thoroughly consider the Court’s rulings 

on the Motions to Dismiss, and while the Parties were engaged in discovery, counsel 

for the Parties began discussing the potential for settlement. Within the context of 

these settlement discussions, Defendant produced data to provide Plaintiffs’ Counsel 

with more complete information regarding the Settlement Class Vehicles and the 

composition of the putative Settlement Class. This exchange of information enabled 

the Parties to meaningfully engage in comprehensive settlement negotiations.  

The Parties held multiple negotiation sessions, including with the assistance 

of experienced JAMS mediator Bradley Winters, which involved communications 

via telephone, email, and videoconference, both before and after the formal 

mediation session with Mr. Winters on February 13, 2024. Over the course of the 

ensuing months, Settlement terms were negotiated. Ultimately, after vigorous arm’s-

length negotiations, the Parties agreed upon the terms and conditions set forth in the 

Agreement. In addition, and only after the Parties had reached agreement on the 
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Settlement terms, the issues of Plaintiffs’ counsel’s reasonable attorney fees and 

class representative service awards were discussed. 

III. SUMMARY OF THE SETTLEMENT 

A. THE PROPOSED SETTLEMENT CLASS 
 

The Settlement provides relief to all present and former U.S. owners and 

lessees of Settlement Class Vehicles, defined in Section I(V) of the Agreement as 

certain model year 2019-2023 Atlas and Atlas Cross Sport vehicles, distributed by 

Volkswagen Group of America, Inc. for sale or lease in the United States and Puerto 

Rico, which are the subject of Recall 97GF and specifically identified by Vehicle 

Identification Number ranges set forth in Exhibit 5 to the Agreement.  

B. EXTENDED WARRANTY BENEFITS 
 

As set forth in detail in the Agreement, under the Settlement’s Warranty 

Extension, VWGoA will cover 100% of the cost of repair or replacement, by an 

authorized Volkswagen dealer, of a failed front door wiring harness in a Settlement 

Class Vehicle that was modified and/or installed in the Settlement Class Vehicle 

pursuant to the Recall, for a period of up to 5 years or 60,000 miles (whichever 

occurs first) from the date that the Recall repair was performed on said vehicle. The 

Warranty Extension applies to all wiring harness-related repairs performed pursuant 

to the Recall, whether or not involving replacement of the wiring harness itself and 
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will include any other necessary repair/adjustment to address any warning lights or 

fault codes resulting from or attendant to a failure. SA § II(A). 

C. MONETARY REIMBURSEMENT 
 

The Agreement also provides that Settlement Class Members may make a 

claim for reimbursement of past paid out-of-pocket expenses as follows: 

1. 100% reimbursement of the past paid cost (parts and labor) of repair or 
replacement of a failed door wiring harness (and any associated 
diagnostic costs charged and paid for in connection with that repair), 
performed prior to the Notice Date and within 7 years or 100,000 miles 
(whichever occurred first) from the vehicle’s In-Service Date.  
 

2. If the repair is performed at a facility that is not an authorized 
Volkswagen dealer, the maximum amount of any such reimbursement 
will be $490.62 for repair of one front door wiring harness or $672.16 
for repair of both front door wiring harnesses. 

SA § II(B)(1).  

D. NOTIFICATION TO SETTLEMENT CLASS MEMBERS 
 

The Settlement Agreement includes a comprehensive Notice Plan, to be paid 

for by VWGoA. SA § IV(A) & V. Postcard Class Notice will be mailed to Settlement 

Class Members via first class mail within 100 days after entry of the Court’s Order 

preliminarily approving this proposed Settlement. Settlement Class Members will be 

located based on the Settlement Class Vehicles’ VIN (vehicle identification) numbers 

and using the services of Polk/IHS Markit or equivalent company like Experian. These 

established services obtain vehicle ownership histories through state title and 

registration records, thereby identifying the names and addresses of record of the 
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Settlement Class Members. The Settlement Claim Administrator will then compare 

the obtained addresses to information in the National Change of Address database 

to confirm that addresses for mailing are the most current addresses possible. In 

addition, after the Class Notice is mailed, for any individual mailed Notice that is 

returned as undeliverable, the Claim Administrator will re-mail to any provided 

forwarding address, and for any undeliverable notice packets where no forwarding 

address is provided, the Claim Administrator will perform an advanced address 

search (e.g., a skip trace) and re-mail any undeliverable Class Notice packets to any 

new and current addresses located. 

The Claim Administrator will also provide email notice of the postcard to 

those Settlement Class Members for whom an email address is available from 

VWGoA’s records, to the extent providing such information is not restricted by 

agreement, customer request, and/or privacy or confidentiality laws, rules or 

Company internal policy.  

In addition to the mailing, the Claim Administrator will, with input from 

counsel for both Parties, establish a dedicated Settlement website that will include a 

long form Class Notice and details regarding the lawsuit, the Settlement and its benefits, 

and the Settlement Class Members’ legal rights and options including objecting to or 

requesting to be excluded from the Settlement and/or not doing anything; instructions on 

how and when to submit a claim for reimbursement; instructions on how to contact the Claim 
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Administrator by e-mail, mail or (toll-free) telephone; copies of the Claim Form, Settlement 

Agreement, Motions and Orders relating to the Preliminary and Final Approval processes 

and determinations, and important submissions and documents relating thereto; important 

dates pertaining to the Settlement including the deadline to opt-out of or object to the 

Settlement, the deadline to submit a claim for reimbursement, and the date, place and time 

of the Final Fairness Hearing; and answers to Frequently Asked Questions (FAQs). 

Settlement Class Members will be identified through information that will be 

obtained from the various state departments of motor vehicles based on the VINs of 

the Settlement Class Vehicles.  Id. § V(C)(2).  

The Settlement Agreement also accounts for Settlement Class Members who 

wish to exclude themselves or object. Any Settlement Class Member who wishes to 

be excluded must submit a Request for Exclusion postmarked no later than forty-

five (45) days after the Notice Date. SA § VI(B)(2).  

A Settlement Class Member who intends to object to the Settlement and/or to 

Class Counsel’s Fee and Expense Application, must, by forty-five (45) days after 

the Notice Date (1) file any such objection and supporting papers in person at the 

Clerk’s Office or through the Court’s electronic filing system or (2) mail the 

objection and any supporting papers to the Court, counsel for the Parties, and the 

Claim Administrator. SA § VI(A).  
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E. REASONABLE CLASS COUNSEL FEES/EXPENSES AND 
SETTLEMENT CLASS REPRESENTATIVE SERVICE 
AWARDS 

 
After the Parties reached an agreement on the material terms of this 

Settlement, the Parties began to discuss the issue of reasonable Class Counsel Fees 

and Expenses and Class Representative service awards. As a result of adversarial 

arm’s length negotiations thereafter, the Parties agreed that Plaintiffs’ Counsel may 

apply to the Court for a combined award of attorneys’ fees, costs and expenses 

(“Class Counsel Fees and Expenses”) in an amount up to $1,950,000.00. SA § 

IX(C)(1). The award of Class Counsel Fees and Expenses is separate from, and shall 

not reduce or in any way affect, any benefits available to the Settlement Class 

pursuant to the Agreement. Id. Further, Plaintiffs’ Counsel may also apply to the 

Court for a reasonable service award of up to, but not exceeding, $2,500.00 for each 

of the named Plaintiffs/Settlement Class Representatives, also to be paid separately 

by VWGoA. Id. § IX(C)(2). 

F. THE RELEASE 
 

Settlement Class Members who do not timely exclude themselves will be 

bound by the Release applicable to all Released Claims which arise from or in any 

way relate to the front door wiring harnesses of Settlement Class Vehicles and their 

associated parts, and/or the Recall 97GF involving said front door wiring harnesses 

and all replacement parts. SA § I(S). Released Claims will not, however, include 
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claims for personal injuries or property damage (other than damage to the Settlement 

Class Vehicle related to the front door wiring harness). Id.  

G. PROPOSED SCHEDULE FOLLOWING PRELIMINARY 
APPROVAL 

 
Plaintiffs, with the consent of Defendant, propose that along with granting 

preliminary approval of the Agreement, the Court adopt the schedule set forth below 

in its Preliminary Approval Order, to allow the Parties to effectuate the various steps 

in the settlement approval process under the Agreement.  

Event Deadline Pursuant to Settlement 
Agreement  

Class Notice shall be mailed/e-mailed 
in accordance with the Notice Plan and 

this Order 

100 days after issuance of Preliminary 
Approval Order 

Class Counsel’s Fee and Expense 
Application and request for service 

awards for the Plaintiffs 

35 days after the Notice Date; 21 days 
prior to the Deadline for Objections 

Plaintiffs to file Motion for Final 
Approval of the Settlement 

42 days after the Notice Date; 24 days 
prior to the Final Fairness Hearing 

Deadline for Objections to the 
Settlement, Class Counsel’s Fee and 

Expense Application, and/or the 
requested service awards  

45 days after the Notice Date 

Deadline for Requests for Exclusion 
from the Settlement 45 days after the Notice Date 

Responses of Any Party to any 
Objections and/or Requests for 

Exclusion 

7 days before Final Fairness Hearing; 
59 days after the Notice Date 

Any submissions by Defendant 
concerning Final Approval of 

Settlement 

7 days before Final Fairness Hearing; 
59 days after the Notice Date  

Case 2:22-cv-01537-EP-JSA   Document 98-1   Filed 05/23/24   Page 21 of 50 PageID: 1662



 
 
 

13 

Final Fairness Hearing  

166 days after issuance of Preliminary 
Approval Order; 24 days after 

Plaintiffs’ filing of Final Approval 
Motion 

Claim Submission Deadline 75 days after the Notice Date 
 
IV. PRELIMINARY APPROVAL OF THE SETTLEMENT IS 

WARRANTED  
 

A. THE STANDARD AND PROCEDURES FOR GRANTING 
PRELIMINARY APPROVAL 

 
Plaintiffs present this Settlement to the Court for its review under Rule 23(e), 

which provides that the Court must direct notice regarding the Settlement in a 

reasonable manner and may approve a class-action settlement after a hearing and 

upon finding that the settlement is “fair, reasonable and adequate.” Fed. R. Civ. P. 

23(e)(2). “Review of a proposed class action settlement is a two-step process: (1) 

preliminary approval, and (2) a subsequent fairness hearing.” Smith v. Merck & Co.,  

2019 WL 3281609, at *4 (D.N.J. July 19, 2019). “[P]reliminary approval is not 

binding and is granted unless the proposed settlement is obviously deficient.” Kress 

v. Fulton Bank, N.A., 2021 WL 9031639, at *9 (D.N.J. Sept. 17, 2021), report and 

recommendation adopted, 2022 WL 2357296 (D.N.J. June 30, 2022).   

Courts within this Circuit have a “strong judicial policy in favor of class action 

settlement.” Ehrheart v. Verizon Wireless, 609 F.3d 590, 593-95 (3d Cir. 2010); see 

also Ortho-Clinical Diagnostics, Inc. v. Fulcrum Clinical Lab’ys, Inc., 2023 WL 

3983877, at *3 (D.N.J. June 13, 2023) (“in New Jersey, there is a strong public policy 
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in favor of settlements. . . . Courts, therefore, will ‘strain to give effect to the terms 

of a settlement whenever possible.’” (citations omitted)). “Settlement agreements 

are to be encouraged because they promote the amicable resolution of disputes and 

lighten the increasing load of litigation faced by the federal courts.” Ehrheart, 609 

F.3d at 594. Settlement is particularly favored “in ‘class actions and other complex 

cases where substantial judicial resources can be conserved by avoiding formal 

litigation.’” Id. (quoting In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Prod. 

Liab. Litig., 55 F.3d 768, 784 (3d Cir. 1995)). As such, courts are “hesitant to undo 

an agreement that has resolved a hard-fought, multi-year litigation,” such as this one.  

In re Baby Prod. Antitrust Litig., 708 F.3d 163, 175 (3d Cir. 2013). “The decision of 

whether to approve a proposed settlement of a class action is left to the sound 

discretion of the district court.” Girsh v. Jepson, 521 F.2d 153, 156 (3d Cir. 1975).   

Amendments to Rule 23 that took effect on December 1, 2018, clarified the 

standards that guide a district court’s preliminary review of a proposed settlement. 

As amended, Rule 23(e)(1)(B)(i)-(ii) now provides specific requirements that a 

district court must ensure are satisfied prior to granting preliminary approval. See 

Fed. R. Civ. P. 23 Advisory Committee Note on 2018 Amendment to Subdivision 

(c)(2) (noting that Rule 23(e)(1) addresses the “decision [that] has been called 

‘preliminary approval’ of the proposed class certification in Rule 23(b)(3) actions”). 

Specifically, the court must be satisfied that it “will likely be able to (i) approve the 
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proposal under Rule 23(e)(2); and (ii) certify the class for purposes of judgment on 

the proposal.” Fed. R. Civ. P. 23(e)(1)(B); see also Maverick Neutral Levered Fund, 

Ltd. v. Valeant Pharms. Int’l, Inc., 2021 WL 7872087, at *5 (D.N.J. Jan. 26, 2021) 

(“Thus, in connection with an order preliminarily granting approval of a class action 

settlement, the Court is not certifying the class at the preliminary approval stage, but 

rather, is making a preliminary determination that it will likely be able to certify the 

class at the final approval stage.” If these requirements are satisfied, then notice of 

the proposed settlement will be disseminated to the class.   Fed. R. Civ. P. 23(e)(1). 

With respect to the first showing required under Rule 23(e)(2)—which 

governs final approval—courts now consider the following factors in determining 

whether a proposed settlement is fair, reasonable, and adequate: 

(A)  whether the class representatives and class counsel have adequately 
represented the class; 
 

(B)  whether the proposed settlement was negotiated at arm’s length; 
 

(C)  whether the relief provided for the class is adequate, taking into 
account: 
 
(i) the costs, risks, and delay of trial and appeal; 

 
(ii) the effectiveness of any proposed method of distributing relief to 

the class, including the method of processing class member 
claims;  

 
(iii) the terms of any proposed award of attorneys’ fees, including 

timing of payment; and  
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(iv) any agreement required to be identified under Rule 23(e)(3); and 
 

(D)  whether the proposal treats class members equitably relative to each 
other. 

 
Fed. R. Civ. P. 23(e)(2).   

Factors (A) and (B) “identify matters . . . described as procedural concerns, 

looking to the conduct of the litigation and of the negotiations leading up to the 

proposed settlement,” while factors (C) and (D) “focus on . . . a substantive review 

of the terms of the proposed settlement” (i.e., “[t]he relief that the settlement is 

expected to provide to class members”). Advisory Committee Notes to 2018 

Amendments (324 F.R.D. 904, at 919). 

These factors are not, however, exclusive. The four factors set forth in Rule 

23(e)(2) are not intended to “displace” any factor previously adopted by the courts, 

but “rather to focus the court and the lawyers on the core concerns of procedure and 

substance that should guide the decision whether to approve the proposal.” Id. at 

918. For this reason, the traditional factors that are utilized by courts in the Third 

Circuit—known as the “Girsh factors”—to evaluate the propriety of a class-action 

settlement (certain of which overlap with Rule 23(e)(2)) are still relevant:   

(1) the complexity, expense and likely duration of the litigation; (2) the 
reaction of the class to the settlement;4 (3) stage of the proceedings and 
the amount of discovery completed; (4) risks of establishing liability; 
(5) risks of establishing damages; (6) risks of maintaining the class 

                                                 
4 Because notice to the Settlement Class has not yet been issued, this factor cannot 
be assessed. The Named Plaintiffs, however, support the Settlement.  
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action through the trial; (7) ability of the defendants to withstand a 
greater judgment; (8) the range of reasonableness of the settlement fund 
in light of the best possible recovery; and (9) the range of 
reasonableness of the settlement fund to a possible recovery in light of 
all the attendant risks of litigation.  

Singleton v. First Student Mgmt. LLC, 2014 WL 3865853, at *5 (D.N.J. Aug. 6, 

2014) (citing Girsh, 521 F.2d 153); In re AT&T Corp. Sec. Litig., 455 F.3d 160, 164-

65 (3d Cir. 2006) (same). The Girsh factors “are a guide and the absence of one or 

more does not automatically render the settlement unfair.” In re Schering-

Plough/Merck Merger Litig., 2010 WL 1257722, at *5 (D.N.J. Mar. 26, 2010). 

In sum, “[t]he central concern in reviewing a proposed class-action settlement 

is that it be fair, reasonable, and adequate.” Advisory Committee Notes to 2018 

Amendments (324 F.R.D. at 918). 

B. RULE 23(E)(2) FACTORS 
 

Each of the Rule 23(e)(2) factors is likely to be satisfied here: 

1. Rule 23(e)(2)(A) – Whether Plaintiffs and Plaintiffs’ 
Counsel “have adequately represented the class.” 

 
Rule 23(e)(2)(A) and (B) look “to the conduct of the litigation” and “the 

negotiations leading up to the proposed settlement.” Fed. R. Civ. P. 23(e)(2) 

advisory comm.’s notes to 2018 amendment. The “focus at this point is on the actual 

performance of counsel” for the class, and courts may consider “the nature and 

amount of discovery,” the “conduct of the negotiations,” the “involvement of a 
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neutral . . . mediator,” and other factors. Id. A key goal is to determine whether 

counsel “had an adequate information base.” Id.  

Here, this factor is clearly satisfied. Prior to reaching settlement, Plaintiffs’ 

Counsel performed extensive investigation into the alleged defect, interviewed 

Plaintiffs and potential plaintiffs concerning their experiences with the alleged defect 

and with the Recall. Proposed Class Counsel has spent extensive time and resources 

over the last years briefing the substantive issues through Defendant’s motions to 

dismiss.  Proposed Class Counsel also have significant experience as class counsel 

in class actions. See Cecchi Declaration. In retaining Proposed Class Counsel, 

“Plaintiffs have employed counsel who are qualified and experienced in complex 

class litigation and who have resources, zeal, and a successful record in class cases.” 

In re Mercedes-Benz Emissions Litig., 2021 WL 7833193, at *9 (D.N.J. Aug. 2, 

2021).  

Further, as evidenced by the typicality and commonality considerations 

discussed below, the interests of the Named Plaintiffs and the Settlement Class 

Members are aligned and there are no apparent conflicts of interest. Proposed Class 

Counsel and the Plaintiffs have adequately represented the interests of the class. 

2. Rule 23(e)(2)(B) – Whether the settlement “was negotiated 
at arm’s length.”  
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This factor is satisfied where, as here, the Parties reach settlement during 

vigorous arm’s length negotiations overseen by a respected neutral third-party 

mediator. See Section II.D supra. Shapiro v. All. MMA, Inc., 2018 WL 3158812, at 

*2 (D.N.J. June 28, 2018) (“The participation of an independent mediator in 

settlement negotiations virtually [e]nsures that the negotiations were conducted at 

arm’s length and without collusion between the parties.”) (quoting Alves v. Main, 

2012 WL 6043272, at *22 (D.N.J. Dec. 4, 2012), aff’d, 559 F. App’x 151 (3d Cir. 

2014)). 

It is also Plaintiffs’ Counsel’s experienced opinion that, given the alternative 

of long and complex litigation and the risks involved in such litigation, including a 

trial on the merits and the possibility of later appellate litigation, the availability of 

prompt benefits under the Settlement is meaningful, timely, highly beneficial to, and 

in the best interests of, the Settlement Class Members. See In re Ins. Brokerage 

Antitrust Litig., 579 F.3d 241, 259 (3d Cir. 2009) (noting that a settlement that would 

eliminate delay and expenses and provides immediate benefit to the settlement class 

strongly militates in favor of settlement approval).  

Plaintiffs’ Counsel also negotiated the Settlement to ensure it meets all 

requirements of Rule 23 and provides an administrative process to assure Settlement 

Class Members receive equal and sufficient due process. Further, these negotiations 

were brought to resolution through the efforts of an independent mediator. After 
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reaching an agreement in principle, several months of additional arm’s length 

negotiations, involving meetings, correspondence, and the exchange of numerous 

iterations of draft agreements, were necessary for the Parties to come to an 

agreement regarding the Settlement terms and to draft and execute the formal 

Settlement Agreement. 

Through the course of negotiations, Settlement Class Members were 

represented by counsel with considerable experience (and success) in prosecuting 

class actions and well-versed in the issues and how to evaluate the claims. Proposed 

Class Counsel’s approval of the Settlement should weigh in favor of the Settlement’s 

fairness. Varacallo v. Mass. Mut. Life Ins. Co., 226 F.R.D. 207, 240 (D.N.J. 2005) 

(“[T]he Court puts credence in the fact that Class Counsel consider the Proposed 

Settlement to be fair, reasonable and adequate.”). 

3. Rule 23(e)(2)(C)(i) – Whether the relief “is adequate, taking 
into account the costs, risks, and delay of trial and appeal.”  

 
Rule 23(e)(2)(C)(i)5 overlaps significantly with Girsh (e.g., factors 1, 4-9); 

both sets of factors advise the Court to consider the adequacy of the settlement relief 

given the costs, risks, and delay that trial and appeal would inevitably impose. 

                                                 
5 This factor “balances the ‘relief that the settlement is expected to provide to class 
members against the cost and risk involved in pursuing a litigated outcome.’” Hall 
v. Accolade, Inc., 2019 WL 3996621, at *4 (E.D. Pa. Aug. 23, 2019) (quoting Fed. 
R. Civ. P. 23 Advisory Committee Notes (Dec. 1, 2018)). Such analysis “cannot be 
done with arithmetic accuracy, but it can provide a benchmark for comparison with 
the settlement figure.” Id. (internal quotation omitted).  
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Compare Fed. R. Civ. P. 23(e)(2)(C)(i), with Girsh, 521 F.2d at 157. Thus, the Girsh 

factors, analyzed below, inform the Rule 23(e)(2)(C)(i) inquiry.  

Here, the Settlement clearly satisfies this factor. The fairness, reasonableness, 

and adequacy of this Settlement is apparent, and in addition, it compares favorably 

to similar, recently approved automotive class action settlements in this District. See, 

e.g., Gray v. BMW of N. Am., LLC, 2017 WL 3638771, at *1, (D.N.J. Aug. 24, 2017) 

(granting final approval of settlement for malfunctioning convertible tops with 

reimbursement of documented out-of-pocket expenses, extension of warranty to 1 

year, unlimited mileage from repair, and installation of a software update); Yaeger 

v. Subaru of Am., Inc., 2016 WL 4541861, at *3-4 (D.N.J. Aug. 31, 2016) (granting 

final approval of settlement for excessive oil consumption by warranty extension 

and reimbursement for out-of-pocket repairs subject to proof); Henderson v. Volvo 

Cars of N. Am., LLC, 2013 WL 1192479, at *2 (D.N.J. Mar. 22, 2013) (granting 

final approval of settlement for transmission repair or replacements with 50% 

reimbursement for new and certified pre-owned vehicles with failures prior to 

100,000, and 25% reimbursement for used vehicles that were not certified pre-

owned); Alin v. Honda Motor Co., 2012 WL 8751045, at *2-3 (D.N.J. Apr. 13, 2012) 

(granting final approval of settlement for air conditioning system defects with a 

sliding scale of reimbursements for repair costs depending on length of time and/or 

mileage on the class vehicles) appeal dismissed (3d Cir. May 18, 2012); Careccio v. 
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BMW of N. Am., LLC, 2010 WL 1752347, at *2-3 (D.N.J. Apr. 29, 2010) (granting 

final approval of settlement for defective tires with a sliding scale of reimbursement 

for replacement tires and labor).  

Against this, Defendant has vigorously denied liability from the outset. The 

briefing on Defendant’s motions to dismiss (Doc. No. 43, 46, 51, 54, 58, 59, 60, 61, 

66, 77 & 84), shows the various risks and complexity of the claims at issue. As 

shown therein, Defendant has raised myriad avenues of attack which, even if the 

Court were to deny dismissal, Defendant will continue to pursue at summary 

judgment or at trial. These arguments go from knocking out individual state level 

claims, to knocking out various warranty claims, to knocking out all claims outright 

under the Prudential Mootness doctrine. While Plaintiffs believe in their claims, 

Defendant’s arguments are colorable, Defendant is represented by capable and very 

experienced counsel, and the risks to the Settlement Class of non-recovery or 

substantially reduced recovery are real. And while the Settlement avoids any 

argument regarding certification of the Settlement Class, Plaintiffs would likely have 

faced considerable risks obtaining class certification if litigation proceeds. See, e.g., 

Neale v. Volvo Cars of N. Am., LLC, 2017 WL 6055774, at *1 (D.N.J. Dec. 6, 2017) 

(denying, without prejudice, a motion for class certification in an alleged automobile 

defect case); Haag v. Hyundai Motor Am., 330 F.R.D. 127, 133 (W.D.N.Y. 2019) 

(finding that common issues did not predominate in an automobile defect class 

Case 2:22-cv-01537-EP-JSA   Document 98-1   Filed 05/23/24   Page 31 of 50 PageID: 1672



 
 
 

23 

action, as “there is no basis for the Court to infer that a reasonable consumer—let 

alone an entire class of consumers—would have demanded a lower purchase or lease 

price if they were informed that they might have to perform [auto part] replacement 

and maintenance . . . earlier than they otherwise expected.”).  

To prevail, Plaintiffs would have had to withstand any renewed motion for 

judgment, overcome the numerous defenses to the claims, obtain class certification, 

likely defend a certification order on appeal under Rule 23(f), survive inevitable 

motions for decertification, and prevail at trial and any subsequent appeal - - the 

results of which are uncertain. By comparison, the proposed settlement provides 

certain, timely, and substantial benefits to the Settlement Class, over and above the 

Recall, and does so right now. See, e.g., In re Mego Fin. Corp. Sec. Litig., 213 F.3d 

454, 459 (9th Cir. 2000) (“difficulties in proving the case” favored settlement 

approval). 

In contrast to the uncertainty and delays attendant to continued litigation, this 

settlement “provides a significant, easy-to-obtain benefit to class members” in the 

form of warranty extensions and a cash reimbursement to any Settlement Class 

Vehicle purchaser or lessee with a valid and timely claim for past paid out-of-pocket 

repair costs. In re Haier Freezer Consumer Litig., 2013 WL 2237890, at *4 (N.D. 

Cal. May 21, 2013); see also Ebarle v. Lifelock, Inc., 2016 WL 234364, at *8 (N.D. 

Cal. Jan. 20, 2016) (settlement that provides immediate benefits to class members 

Case 2:22-cv-01537-EP-JSA   Document 98-1   Filed 05/23/24   Page 32 of 50 PageID: 1673



 
 
 

24 

has value compared to the risk and uncertainty of continued litigation). 

i.  The Stage of the Proceedings and the Amount of 
Discovery Completed Support the Settlement. 

 
The relevant inquiry under the third Girsh factor is “whether Plaintiffs had an 

‘adequate appreciation of the merits of the case before negotiating’ settlement.” In 

re Wilmington Tr. Sec. Litig., 2018 WL 6046452, at *5 (D. Del. Nov. 19, 2018). 

Here, where the parties engaged in significant motion practice, Plaintiffs were 

adequately informed of the relative strengths and weaknesses of their case. See In re 

Processed Egg Prod. Antitrust Litig., 284 F.R.D. 249, 270-71 (E.D. Pa. 2012); see 

also Vaccaro v. New Source Energy Partners L.P., 2017 WL 6398636, at *5 

(S.D.N.Y. Dec. 14, 2017). 

ii. Plaintiffs Faced Risks on the Merits.  
 

The fourth, fifth, and sixth Girsh factors—the risks of establishing liability, 

establishing damages, and maintaining the class action through the trial—also 

support approval. Class-action cases, like all complex litigation against companies 

ably represented by teams of talented defense counsel, carry inherent risks. See Lazy 

Oil, Co. v. Witco Corp., 95 F. Supp. 2d 290, 337 (W.D. Pa. 1997) (noting that 

“[h]ere, as in every case, Plaintiffs face the general risk that they may lose at trial, 

since no one can predict the way in which a jury will resolve disputed issues”), aff’d, 

166 F.3d 581 (3d Cir. 1999); see also Joshua P. Davis, Robert H. Lande, DEFYING 
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CONVENTIONAL WISDOM:  THE CASE FOR PRIVATE ANTITRUST ENFORCEMENT, 48 

Ga. L. Rev. 1, 79 (2013) (“highly respected scholars . . . believe that because many 

judges accept the field’s conventional wisdom, they systematically bias virtually 

every aspect of antitrust litigation in defendants’ favor.”). Plaintiffs believe their 

claims to be meritorious, but with neither class certification nor summary judgment 

decided as yet, not to mention the vagaries of trial and post-trial proceedings, it 

would be unreasonable to assert that no risks exist in proceeding further against 

Defendant. Yet, as we have demonstrated, the Settlement herein provides substantial 

benefits to the Settlement Class and mitigates those risks, as well as the substantial 

delays and expense attendant to continued litigation.     

iii. The Settlement Amount Is Within the Range of 
Reasonableness in Light of the Best Possible Recovery 
and Attendant Risks of Litigation.    

 
The seventh, eighth, and ninth Girsh factors—the ability of the Defendant 

to withstand a greater judgment, and the range of reasonableness of the settlement 

given the best possible recovery and considering all the attendant risks of 

litigation—support approval. City of Detroit v. Grinnell Corp., 495 F.2d 448, 455 

(2d Cir. 1974) (“The fact that a proposed settlement may amount to a fraction of 

the potential recovery does not, in and of itself, mean that the proposed settlement 

is grossly inadequate and should be disapproved.”) The Settlement provides 

significant benefits to the Settlement Class. The consideration to be paid by 
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Defendant and obtained by the Settlement Class, when balanced against the risks 

and potential benefits of continued litigation that could result in no recovery at all, 

demonstrates that the Settlement falls well within the range of what is fair, 

reasonable, and adequate, and clearly merits preliminary approval.   

4. Rule 23(e)(2)(C)(ii) – Effectiveness of the “proposed method 
of distributing relief” and “the method of processing class-
member claims.” 

 
Under this factor, the Court “scrutinize[s] the method of claims processing to 

ensure that it facilitates filing legitimate claims” and “should be alert to whether the 

claims process is unduly demanding.” Fed. R. Civ. P. 23 advisory comm.’s notes to 

2018 amendment. This factor is satisfied because the Agreement provides for 

individualized notice to each Settlement Class Member and the Notice clearly 

describes the process for Settlement Class Members to object to or exclude 

themselves or to submit claims. See Hall, 2019 WL 3996621, at *5. As detailed 

above, each Settlement Class Member will receive a copy of the Notice via direct 

mail with all relevant documents available on the website. See also SA § V(C)(6). 

5. Rule 23(e)(2)(C)(iii) – The terms and timing of any 
proposed attorney’s fee award.  

 
This factor recognizes that “[e]xamination of the attorney-fee provisions may 

also be valuable in assessing the fairness of the proposed settlement.” Fed. R. Civ. 

P. 23, advisory comm.’s notes to 2018 amendment. First, as discussed above, the 
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issue of reasonable attorney’s fees was not discussed until after the Parties reached 

agreement on the terms of the Settlement, and even then, were the subject of 

vigorous arm’s length negotiations. The proposed order submitted herewith provides 

for Plaintiffs to file their motion for attorneys’ fees and expenses before the 

expiration of the objection period. The fee and expense award will be paid separately 

by VWGoA from any class benefits and does not affect the class relief.  

At the final approval stage, Plaintiffs will brief the fairness and reasonableness 

of the requested attorneys’ fees under the Third Circuit’s Gunter factors. See, e.g., 

Tumpa v. IOC-PA, LLC, 2021 WL 62144, *10-12 (W.D. Pa. Jan. 7, 2021). However, 

such detailed analysis is not necessary at the preliminary approval stage. See, e.g., 

Altnor v. Preferred Freezer Servs., Inc., 2016 WL 9776078, at *1 n.1 (E.D. Pa. Feb. 

9, 2016) (attorney’s fees “will be addressed at the final fairness hearing”). 

6. Rule 23(e)(2)(C)(iv) – Any agreement required to be 
identified under Rule 23(e)(3). 

 
Rule 23(e)(3) requires settling parties to “file a statement identifying any 

agreement made in connection with the proposal.” There are no agreements other 

than the Settlement Agreement.  

7. Rule 23(e)(2)(D) – Whether the settlement treats class 
members equitably relative to each other.  

 
This factor seeks to prevent the “inequitable treatment of some class members 

vis-a-vis others.” Fed. R. Civ. P. 23, advisory comm.’s notes to 2018 amendment. 
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Here, this factor is satisfied because, as discussed above, each Settlement Class 

Member is entitled to the same warranty extension and can also be reimbursed for 

actual and unreimbursed out of pocket costs associated with past paid qualifying 

repairs.   

The Settlement does offer each of the named Plaintiffs, subject to the Court’s 

approval, a reasonable Service Award of $2,500 that recognizes the important 

contribution they made to the prosecution of the action. Because of their efforts and 

willingness to become involved in this action, hundreds of thousands of absent 

Settlement Class Members will receive significant benefits from the Settlement. 

“[S]ubstantial authority exists for the payment of an incentive award to the named 

plaintiff.” 6 Smith, 2007 WL 4191749, at *3 (citing Varacallo v. Mass. Mut. Life Ins. 

Co., 226 F.R.D. 207, 257 (D.N.J. 2005)). In addition, the proposed Service Award 

is in line with awards that have been approved in this Circuit. See, e.g., Weissman v. 

Philip C. Gutworth, P.A., 2015 WL 333465, at *4 (D.N.J. Jan. 23, 2015) ($2,500 

service award); Henderson, 2013 WL 1192479, at *19 ($6,000 and $5,000 service 

awards); Alin, 2012 WL 8751045, at *16-17 ($2,500 and $12,500 service awards); 

Moore v. Comcast Corp., 2011 WL 238821, at *6 (E.D. Pa. Jan. 24, 2011) ($10,000 

service award); Careccio, 2010 WL 1752347, at *7 ($5,000 and $3,500 service 

                                                 
6 Courts generally defer assessment of service awards until the final approval stage. 
Hardy v. Embark Tech., Inc., 2023 WL 6276728, at *8 (N.D. Cal. Sept. 26, 2023); 
Hale v. Manna Pro Prods., LLC, 2020 WL 3642490, at *12 (E.D. Cal. July 6, 2020). 
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awards); In re Am. Inv’rs Life Ins. Co. Annuity Mktg. & Sales Practices Litig., 263 

F.R.D. 226, 245 (E.D. Pa. 2009) (incentive awards up to $10,500). 

In sum, as discussed above, the Court “will likely be able to … approve the 

proposal under Rule 23(e)(2).” Fed. R. Civ. P. 23(e)(1)(B)(i). 

C. THE COURT WILL BE ABLE TO CERTIFY THE CLASS FOR 
PURPOSES OF SETTLEMENT  

 
When a class has not been certified before settlement, the Court considers 

whether “it likely will be able, after the final hearing, to certify the class.” Fed. R. 

Civ. P. 23(e)(1) advisory committee’s note to 2018 amendment; see In re Payment 

Card Interchange Fee, 330 F.R.D. at 50. As discussed below, the Court will likely 

be able to certify the proposed Settlement Class in connection with final approval, 

and since the class is being certified in the context of a settlement, there are no 

“manageability” concerns as may exist if the case were litigated. Amchem Prods. v. 

Windsor, 521 U.S. 591, 620 (1997); In re Merck & Co., Inc. Vytorin Erisa Litigation, 

2010 WL 547613, *5 (D.N.J. Feb. 9, 2010) (citing In re Warfarin Sodium Antitrust 

Litig., 391 F.3d 516, 519 (3d Cir. 2004). 

1. RULE 23(A) IS SATISFIED 

The four requirements of Rule 23(a), numerosity, commonality, typicality and 

adequacy, are met. 
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a. The Settlement Class Members Are Too Numerous to Be 
Joined. 

 
For certification of a class to be appropriate, its members must be so numerous 

that their joinder would be “impracticable.” Fed. R. Civ. P. 23(a)(1). There are 

222,892 Settlement Class Vehicles. Numerosity, therefore, is readily satisfied. See, 

e.g., Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 595 (3d Cir. 2012) (noting that 

classes exceeding 40 are sufficiently numerous). 

b. There Are Common Questions of Law and Fact. 
 

Rule 23 next requires common questions of law or fact. Fed. R. Civ. P. 

23(a)(2). “Meeting this requirement is easy enough,” In re NFL Players Concussion 

Injury Litig., 821 F.3d at 427, as commonality is satisfied if “the named plaintiffs 

share at least one question of fact or law with the grievances of the prospective 

class.” Id. at 426-27 (quoting Rodriguez v. Nat’l City Bank, 726 F.3d 372, 382 (3d 

Cir. 2013)). The common questions in this case include whether the wiring harness 

was defective, whether Defendant had knowledge of the alleged defect (and if so, 

when), whether Defendant had a legal duty to disclose the alleged defect, and 

whether Defendant repaired the alleged defect and did so in a reasonable period of 

time. These questions are common to the settlement class, capable of class-wide 

resolution, and “will resolve an issue that is central to the validity of each one of the 

claims in one stroke.” Id. at 427 (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 
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338, 350 (2011)). Thus, the commonality requirement is met. See Henderson v. 

Volvo Cars of N. Am., LLC, 2013 WL 1192479, at *4 (D.N.J. Mar. 22, 2013). 

c. Plaintiffs’ Claims Are Typical of the Class. 
 

“Typicality ensures the interests of the class and the class representatives are 

aligned ‘so that the latter will work to benefit the entire class through the pursuit of 

their own goals.’” Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 

154, 182-83 (3d Cir. 2001) (quoting Baby Neal v. Casey, 43 F.3d 48, 57 (3d Cir. 

1994)). Typicality does not require that every class member “share identical claims,” 

id., but only that “class members’ claims arise from the same course of events and 

each class member makes similar legal arguments to prove the defendant’s liability,” 

Atis v. Freedom Mortg. Corp., 2018 WL 5801544, at *7 (D.N.J. Nov. 6, 2018).  

In this case, Plaintiffs and Settlement Class Members have the same types of 

claims stemming from the same allegedly defective product. Typicality, therefore, 

is established. See In re NFL Players Concussion Injury Litig., 821 F.3d at 428 

(holding typicality met where plaintiffs “seek recovery under the same legal theories 

for the same wrongful conduct as the [classes] they represent”). 

d. Plaintiffs and Proposed Class Counsel Will Fairly and 
Adequately Protect the Interests of the Class. 

 
Two questions are relevant to adequacy of representation under Rule 23(a)(4): 

“(1) whether Plaintiffs’ counsel is qualified, experienced, and able to conduct the 
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litigation; and (2) whether any conflicts of interest exist between the named parties 

and the class they seek to represent.” Atis, 2018 WL 5801544 at *7 

i. Class Counsel Are Well Qualified.  
 

Rule 23(g) sets forth the criteria for evaluating the adequacy of Plaintiffs’ 

counsel: (i) the work counsel has done in identifying or investigating potential claims 

in the action; (ii) counsel’s experience in handling class actions, other complex 

litigation, and the types of claims asserted in the action; (iii) counsel’s knowledge of 

the applicable law; and (iv) the resources that counsel will commit to representing 

the class . . . .” Fed. R. Civ. P. 23(g)(1)(A). Here, proposed Class Counsel are 

qualified, experienced, and competent in complex class litigation and have an 

established, successful track record with consumer class cases. See Cecchi 

Declaration.  

ii. Plaintiffs Have No Conflicts of Interest and Have 
Diligently Pursued the Action on Behalf of the Other 
Class Members. 

 
“A named plaintiff is ‘adequate’ if his interests do not conflict with those of 

the class.” Shapiro, 2018 WL 3158812 at *5. Plaintiffs have no interests adverse or 

antagonistic to absent Settlement Class Members. Rather, their claims are aligned 

with the Settlement Class. Further, Plaintiffs have demonstrated their commitment 

to this litigation by consulting with Plaintiffs’ Counsel, collecting documents for 

litigation, reviewing the pleadings, working with counsel to prepare responses to 
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discovery propounded by Defendant, and keeping informed of the progress of the 

litigation. Their interests are aligned with the interests of absent Settlement Class 

Members. 

Accordingly, the adequacy requirement is satisfied.  

2. RULE 23(B) IS SATISFIED 

As to the predominance and superiority requirements, when “[c]onfronted 

with a request for settlement-only class certification, a district court need not inquire 

whether the case, if tried, would present intractable management problems…for the 

proposal is that there will be no trial.” Amchem, 521 U.S. at 620 (explaining that 

Rule 23(b)(3)(D) drops out of the analysis). The Third Circuit has noted that it is 

“more inclined to find the predominance test met in the settlement context.” In re 

NFL Players Concussion Injury Litig., 821 F.3d at 434 (quoting Sullivan v. DB Invs., 

Inc., 667 F.3d 273, 304 n.29 (3d Cir. 2011)). As set forth below, the predominance 

and superiority requirements are met for purposes of this settlement. 

a. Common Issues of Law and Fact Predominate for 
Settlement Purposes. 

 
The predominance inquiry tests the cohesion of the class, “ask[ing] whether 

the common, aggregation-enabling, issues in the case are more prevalent or 

important than the non-common, aggregation-defeating, individual issues.” Tyson 

Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1045 (2016) (citation omitted). 
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Predominance is ordinarily satisfied, for settlement purposes, when the claims arise 

out of the defendant’s common conduct. See, e.g., Yaeger v. Subaru of Am., Inc., 

2016 WL 4541861, at *7 (D.N.J. Aug. 31, 2016) (predominance satisfied for 

purposes of settlement where Subaru vehicles had an allegedly common, 

undisclosed design defect). 

Here, the Settlement Class Members purchased or leased Settlement Class 

Vehicles that are alleged to contain a defect, which Defendant is alleged to have 

knowingly sold, concealed from consumers, and failed to reasonably repair. 

Common questions of law therefore predominate for settlement purposes. See 

Yaeger, 2016 WL 4541861 at *7; In re Philips/Magnavox Television Litig., 2012 

WL 1677244, at *7 (D.N.J. May 14, 2012) (common questions predominate in 

settlement class where “Class Members share common questions of law and fact, 

such as whether Philips knowingly manufactured and sold defective televisions 

without informing consumers and when Philips obtained actual knowledge of the 

alleged defect.”).  

b. A Class Action Settlement Is a Superior Means of Resolving 
This Controversy. 

 
The Rule 23(b)(3) superiority inquiry “asks the court to balance, in terms of 

fairness and efficiency, the merits of a class action against those of alternative 

available methods of adjudication.” In re NFL Players Concussion Injury Litig., 821 
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F.3d at 434 (quoting In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 528 (3d 

Cir. 2004)). 

Here, given the relatively low monetary amount of the individual claims, 

Settlement Class Members are unlikely to bring individual lawsuits against 

Defendant. Furthermore, because the Settlement Class Members number in the 

hundreds of thousands, class-wide resolution of their claims in a single action is 

efficient for settlement purposes. Atis, 2018 WL 5801544 at *7 (finding superiority 

satisfied where “individual claims of class members are relatively small in monetary 

value,” management issues were “less likely” given common questions that 

predominated, and there were no other litigations concerning the controversy); In re 

NFL Players Concussion Injury Litig., 821 F.3d at 435 (citation omitted) (superiority 

satisfied where “the [s]ettlement avoids thousands of duplicative lawsuits and 

enables fast processing of a multitude of claims”). For these reasons, consistent with 

Rule 23(e)(1)(B), the Court will likely be able to certify the settlement class in this 

case. 

c. The Settlement Class Members are Ascertainable. 
 

Although not explicitly set forth in the Federal Rules, courts have read into 

Rule 23 an implicit requirement that a class be “definite” or “ascertainable.” A 

proper class definition is necessary to ensure clarity as to who is entitled to relief, 

who is bound by a final judgment, and who is entitled to the “best notice practicable” 
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in a Rule 23(b)(3) action. Byrd v. Aaron’s, Inc., 784 F.3d 154, 175 (3d Cir. 2015); 

Manual § 21.222; “For a class to be sufficiently defined, the court must be able to 

resolve the question of whether class members are included or excluded from the 

class by reference to objective criteria.” 5 James W. Moore et al., Moore’s Federal 

Practice 23.21[3] (3d ed. 1997); see also Byrd, 784 F.3d at 164. 

Building upon the Third Circuit’s previous decisions in Carrera v. Bayer 

Corp., 727 F.3d 300 (3d Cir. 2013), and Marcus v. BMW of North America, LLC, 

687 F.3d 583 (3d Cir. 2012), the Third Circuit has explained that ascertainability 

requires: 1) that the class members be identifiable by objective criteria and 2) that 

“‘a reliable and administratively feasible mechanism for determining whether 

putative class members fall within the class definition.’” Byrd, 784 F.3d at 163 

(quoting Marcus, 687 F.3d at 593-94). “The ascertainability requirement consists of 

nothing more than these two inquiries. It does not mean that plaintiffs must identify 

all class members at class certification . . . .” Id. Nor must plaintiffs “demonstrate 

that a single record, or set of records, conclusively establishes class membership.” 

City Select Auto Sales Inc. v. BMW Bank of N. Am., Inc., 867 F.3d 434, 441 (3d Cir. 

2017). Rather, at this stage of the litigation, a plaintiff need only show that “class 

members can be identified.’” Byrd, 784 F.3d at 163 (quoting Carrera, 727 F.3d at 

308 n.2) (emphasis in original).  

Here, the Settlement Class Members are readily ascertained by obtaining, 
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from the state DMV, the names and addresses of the present and formers owners and 

lessees of the Settlement Class Vehicles using the Vehicle Identification Numbers 

(VINs) for those vehicles as provided by Defendant. Ascertainability is thus readily 

satisfied.   

D. PROPOSED CLASS COUNSEL SATISFY RULE 23(G) 
 

Pursuant to Rule 23(g), Plaintiffs also move to appoint the law firms of 

Carella, Byrne, Cecchi, Brody & Agnello, P.C.; Hagens Berman Sobol Shapiro LLP; 

Goldenberg Schneider, LPA; The Law Offices of Sean K. Collins; and Lemberg 

Law LLC, as “Class Counsel.” Rule 23(g) focuses on the qualifications of class 

counsel, complementing the requirement of Rule 23(a)(4) that the representative 

parties adequately represent the interests of the class members. Fed. R Civ. P. 23. 

Rule 23(g)(1)(A) specifically instructs a court to consider:  

(i) the work counsel has done in identifying or 
investigating potential claims in the action; 

(ii) counsel’s experience in handling class actions, other 
complex litigation, and the types of claims asserted in 
the action; 

(iii) counsel’s knowledge of the applicable law; and 
(iv) the resources that counsel will commit to representing 

the class.  

Id. Here, each of Rule 23(g)(1)(A)’s considerations weigh strongly in favor of 

finding Plaintiffs’ Counsel adequate to serve as Class Counsel. Plaintiffs’ Counsel 

did substantial work identifying and investigating potential claims, properly 
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supporting the allegations in the Complaints, and briefing and defeating in large part 

Defendant’s motions to dismiss.  

As reflected in their firm resumes, Plaintiffs’ Counsel have substantial 

experience, individually and collectively, successfully prosecuting class actions and 

other complex litigation, including claims of the type asserted in this action. See 

Cecchi Declaration. Proposed Class Counsel’s extensive efforts in prosecuting this 

case, combined with their in-depth knowledge of the subject area, satisfy Rule 23(g). 

E. THE PROPOSED CLASS NOTICE IS REASONABLE AND 
SHOULD BE APPROVED. 

 
Rule 23(e)(1)(B) requires the Court to “direct notice in a reasonable manner 

to all class members who would be bound by the proposal.” In an action certified 

under Rule 23(b)(3), the Court must “direct to class members the best notice that is 

practicable under the circumstances, including individual notice to all members who 

can be identified through reasonable effort.” Fed. R. Civ. P. 23(c)(2)(B). “Generally 

speaking, the notice should contain sufficient information to enable class members 

to make informed decisions on whether they should take steps to protect their rights, 

including objecting to the settlement or, when relevant, opting out of the class.” In 

re NFL Players Concussion Injury Litig., 821 F.3d at 435 (quoting In re Baby Prods. 

Antitrust Litig., 708 F.3d 163, 180 (3d Cir. 2013)).  

The class notice presented here fully complies with Rule 23 and the due 
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process mandates. As discussed above, the proposed notice program provides for 

direct mail notice to be disseminated by the Settlement Administrator, JND, with 

DMV database searches to be conducted to identify the Settlement Class Members. 

Prior to mailing the Class Notice, an address search through the United States Postal 

Service’s National Change of Address database will be conducted to update the 

address information for Settlement Class Members. For any Class Notice that may 

be returned as undeliverable, the Settlement Administrator will re-mail where a 

forwarding address has been provided, and for any instances where no forwarding 

address is provided, the Settlement Administrator will conduct an advanced address 

search and re-mail accordingly. The settlement website will be a useful resource for 

Settlement Class Members—it will post the Claim Form, the Class Notice, and key 

pleadings and settlement related motions and orders in the case, including the 

Attorneys’ Fee and Expense Application (once it is filed), and the motion for final 

approval. The settlement website will also contain the date of the final fairness 

hearing, the deadlines for objecting to or opting out of the settlement, the deadline 

and procedure for submitting reimbursement claims, and other pertinent 

information. This plan provides the best notice practicable under the circumstances. 

See In re Ins. Broker Antitrust Litig., 297 F.R.D. 136, 152 (D.N.J. 2013) (finding 

notice via postcards to be sufficient). 
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CONCLUSION 

Plaintiffs respectfully request that the Court grant preliminary approval to the 

Settlement Agreement and set a schedule for settlement proceedings. 

Dated: May 23, 2024 
 
       Respectfully submitted, 
 
      ____James E. Cecchi    
      /s/ James E. Cecchi  

James E. Cecchi 
Caroline F. Bartlett 
CARELLA, BYRNE, CECCHI,  
BRODY & AGNELLO, P.C. 
5 Becker Farm Road 
Roseland, New Jersey 07068 
Telephone: (973) 994-1700 
Facsimile: (973) 994-1744 
jcecchi@carellabyrne.com  
cbartlett@carellabyrne.com 
 
Steve W. Berman+ 
Sean R. Matt+  
HAGENS BERMAN SOBOL SHAPIRO 
LLP 
1301 Second Avenue, Suite 2000 
Seattle, Washington 98101 
Telephone: (206) 623-7292 
Facsimile: (206) 623-0594 
steve@hbsslaw.com 
seanm@hbsslaw.com  
 
Jeffrey S. Goldenberg+ 
GOLDENBERG SCHNEIDER, LPA 
4445 Lake Forest Drive, Suite 490 
Cincinnati, Ohio 45242 
Telephone: (513) 345-8291 
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Facsimile: (513) 345-8294 
jgoldenberg@gs-legal.com 
 
Sean K. Collins+ 
LAW OFFICES OF SEAN K. COLLINS 
184 High Street, Suite 503 
Boston, MA 02110 
Telephone: (855) 693-9256 
Facsimile: (617) 227-2843 
sean@neinsurancelaw.com 
 
Sergei Lemberg+ 
LEMBERG LAW 
43 Danbury Road 
Wilton, Connecticut 06897 
Telephone: (203) 653-2250 
slemberg@lemberglaw.com 
 
Counsel for Plaintiffs and the Settlement 
Class  
+ Admitted pro hac vice 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

  
DANA POTVIN, LISA BULTMAN, 
MICHAEL MCKARRY, DAVID 
WABAKKEN, MOHAMED HASSAN, 
CHRISTINA MERRILL, ERIC LEVINE, 
PATRICK DONAHUE, DEBBI BROWN, 
CAROL RADICE, TERRENCE BERRY, 
AMANDA GREEN, DAVID 
WILDHAGEN, KATY DOYLE, TASHIA 
CLENDANIEL, HOGAN POPKESS, 
KORY WHEELER, HARRY O’BOYLE, 
JOE RAMAGLI, ERIC KOVALIK, 
CHARLES HILLIER, LABRANDA 
SHELTON, ADAM MOORE, TINA 
GROVE,  KEECH ARNSTEN, SCOTT 
CARTER, MIKE SHERROD, CHRISTI 
JOHNSON, MARY KOELZER AND 
MARK STEVENS, Individually And On  
Behalf Of All Others Similarly Situated, 

Plaintiffs, 
vs. 

VOLKSWAGEN 
AKTIENGESELLSCHAFT, 
VOLKSWAGEN GROUP OF 
AMERICA, INC., and VOLKSWAGEN 
GROUP OF AMERICA 
CHATTANOOGA OPERATIONS, 
LLC,  

Defendants. 

Civil Action No. 2:22-cv-01537 (EP) 
(JSA) 

  

 

  
 

DECLARATION OF JAMES E. CECCHI IN SUPPORT OF PLAINTIFFS’ 
UNOPPOSED MOTION FOR PRELIMINARY APPROVAL 

OF CLASS ACTION SETTLEMENT 
 

I, James E. Cecchi, declare as follows: 

1. I am an attorney with the law firm of Carella, Byrne, Cecchi, Brody 
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& Agnello, P.C. (“Carella Byrne”), counsel of record for Plaintiffs in this action. 

I make this declaration in support of Plaintiffs’ Unopposed Motion for 

Preliminary Approval of Class Action Settlement, in order to place certain 

documents before the Court. 

2. Attached hereto as Exhibit A is a true and correct copy of the

Settlement Agreement with all Exhibits annexed thereto. 

3. Attached hereto as Exhibit B is a true and correct copy of the firm

resume of Carella, Byrne, Cecchi, Brody & Agnello, P.C. 

4. Attached hereto as Exhibit C is a true and correct copy of the firm

resume of Hagens Berman Sobol Shapiro, LLP.  

5. Attached hereto as Exhibit D is a true and correct copy of the firm

resume of Goldenberg Schneider, LPA.  

6. Attached hereto as Exhibit E is a true and correct copy of the firm

resume of Sean K. Collins, Esq.  

7. Attached hereto as Exhibit F is a true and correct copy of the firm

resume of Lemberg Law, LLC.   

Dated: May 23, 2024 

/s/ James E. Cecchi             . 
James E. Cecchi 
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SETTLEMENT AGREEMENT 

This Settlement Agreement (the “Settlement Agreement” or the “Agreement”) is made and 

entered into as of this ___ day of March, 2024, by and between Plaintiffs Dana Potvin, Lisa 

Bultman, Michael McKarry, David Wabakken, Mohamed Hassan, Christina Merrill, Eric Levine, 

Patrick Donahue, Debbi Brown, Carol Radice, Terrence Berry, Amanda Green, David Wildhagen, 

Katy Doyle, Tashia Clendaniel, Hogan Popkess, Kory Wheeler, Harry O’Boyle, Joe Ramagli, Eric 

Kovalik, Charles Hillier, Labranda Shelton, Adam Moore, Tina Grove, Keech Arnsten, Scott 

Carter, Mike Sherrod, Christi Johnson, Mary Koelzer, and Mark Stevens (“Plaintiffs”), 

individually and as representatives of the Settlement Class defined below, and Volkswagen Group 

of America, Inc. (“VWGoA” or “Defendant”) (collectively, the “Parties”). 

RECITALS 

WHEREAS, on March 18, 2022, certain of the above-referenced Plaintiffs filed a putative 

class action entitled Mike Sherrod, et al. v. Volkswagen Group of America, Inc., Civil Action No. 

2:22-cv-01537-JDW-JSA (“Sherrod”), in the United States District Court for the District of New 

Jersey asserting, inter alia, various claims alleging a defect in the front door wiring harnesses of 

the Settlement Class Vehicles; 

WHEREAS, on March 25, 2022, certain above-referenced Plaintiffs filed a putative class 

action entitled Price McMahon, et al. v. Volkswagen Group of America, Inc., Civil Action No. 

2:22-cv-01704-SDW-JSA (“McMahon”), in the United States District Court for the District of 

New Jersey asserting, inter alia, various claims alleging a defect in the front door wiring harnesses 

of the Settlement Class Vehicles; 

WHEREAS, on July 19, 2022, the Court issued an order consolidating the Sherrod and 

McMahon actions for all purposes under the Sherrod civil action number, and thereafter, on August 

5, 2022, Plaintiffs in the consolidated action collectively filed a Consolidated Class Action 

Case 2:22-cv-01537-EP-JSA   Document 98-2   Filed 05/23/24   Page 4 of 170 PageID: 1695


